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STETSON & POST LUMBER COMPANY,
a corporation.

Plaintiff in Error,

vs.

COMMERCIAL SASH & DOOR
COMPANY,

a corporation,

Defendant in Error, j

WRIT OF ERROR TO THE UNITED STATES
DISTRICT COURT FOR THE WESTERN

DISTRICT OF WASHINGTON,
NORTHERN DIVISION.

HON. JEREMIAH NETERER, Judge.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT OF THE CASE.

This is an action brought by defendant in error

against plaintiff in error for the recovery of damages

for the failure to deliver eight cars of lumber, or any

part thereof, which defendant in error claims to have
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purchased from plaintiff in error.

The alleged contract for the purchase of said lumber

is Defendant in Error's Exhibit One, appearing on

pages 28 and 29 Transcript of Record, and is in words

and figures following:

STETSON & POST LUMBER COMPANY.

Sold to: Commercial Sash & Door Company,

Pittsburg, Pa.

DELIVER OR SHIP TO : Advise 10-29-19

5/8x8 B N Base No. 2 & Better Mixed Grain 47

5/8x6 B N Base No. 2" & Better Mixed Grain 45

1x5 B N Casg.
|
Stool & Apron 4/4 stock 45

1x4 B N Casg. j 4/5 Stock add 2.00 45

1x4 Crown Mid. No. 2 & Better Mixed Grain 45

1x4 S 4 S Finish & Better Mixed Grain 43

1x6 S 4 S Finish & Better Mixed Grain 44

1x5, 8x10 S4S Finish No. 2 & Better Mixed Grain 47

1x12 No. 2 & Better Mixed Grain 48

IM & 1^x4" & 6" S. G. D4S Finish No. 2 & Better

Mixed Grain 46

IM & 1^2x5'' 8" 10'' & 12'' S. G. D4S Finish No. 2

& Better Mixed Grain 48

1}4 & 11^x8" to 12" Stepping B N V. G. No. 2 &

Better Mixed Grain 60.00

For each inch over 12" in finish add 1.00 per M.

(Written in pencil:)

For mixed car orders. Prices to stand to March 1st.
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Not to exceed 8 cars. All F. O. B. Mill Prices.

Kehrer.

All kiln dried. Moulding subject to our ability to get

out @ 40{zf per inch per 100 L feet.

(Endorsed on back:)

5000 8" 15000 5" 5000 Cr. Mid.

5000 6" 5000 4"

Mr. Kehrer, who signed Exhibit 1, was an officer of

plaintiff in error who prepared said Exhibit 1 in

triplicate with a lead pencil.

The defendant in error claimed that one of said

copies of said Exhibit one was also signed by A. K.

Rabe as agent for defendant in error. {Tr. of record

25 & 26).

The plaintiff in error contended that defendant in

error's Exhibit one amounted only to a quotation of

prices and that at the time that it was prepared it was

agreed between the parties to this action that de-

fendant in error would look over the prices and come

back in the afternoon and if he wanted to accept, that

the contract for sale and purchase would then be

closed up in regular manner and the order signed up

;

that it was not the intent or agreement that they

should be considered as an offer of sale; that the de-

fendant in error was not 3^et read}' to accept the prices

and that a regular agTeement was then to be drawn up

and signed if the prices were accepted, and that the
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defendant in error's agent never came back after re-

ceiving defendant in error's Exhibit one, and signed

nothing while there.

(Tr. of record 60-63)

On November 5th, 1919, the defendant in error

ordered from the plaintiff in error, as shown by de-

fendant in error's Exhibit No. 2, what he called the first

car to apply on eight car contract as shown on pages

30 and 31 Tr. of Record, and which order is in words

and figures following:

EXHIBIT 2.

COMMERCIAL SASH & DOOR COMPANY,
33 St. & Liberty Avenue,

Pittsburg, Pennsylvania.

ORDER No. G-2804 November 5th, 1919.

Stetson & Post Lumber Company,

Seattle, Washington.

Please ship the following goods via Penn's Railroad.

Delivery: To us at 33rd St. Denny Siding, Pitts-

burg, Pa.

Ship in January, 1920.

This is first car applying on 8 car contract.

7000 ft. Lin. 5/8x7i^ Base, Our No. 283^ Count 1x8

@47.00 Per M Ft. B. M.

10000 ft. Lin. 5/8x5H Base, Our No. 283^ Count 1x6

@45.00 per M Ft. B. M.



36000 ft. Lin. Jix4^ Casing Our No. 10 Count 1x5

@46.00 per M Ft. B. M.

15000 ft. Lin. H^SH Casing, Our No. 10 Count 1x4

@45.00 per M Ft. B. M.

15000 ft. Lin. 3^x3^ Crown Mo. No. 62 Count 1x4

@45.00 per M Ft. B. M.

All above sizes our finished size. All No. 2 and
Better, soft, old growth, yellow fir, Kiln dried, which
we understand is practically clear. Length of each
items are to be an equal proportion of 10-12-14-16
Feet. A very small proportion of 8/0 will be accept-

able.

We prefer not to have anything longer than 16/0
because our bins will not permit of longer lengths.

Put 5 pes. same length, size and sign in each
bundle. All bundles tied at each end with strong

untarred rope. Are inclosing blue print. Be guided
by the finished sizes specified on our order.

All prices F. 0. B. .Mill.

Commercial Sash & Door Co.

Per P. H. Schmerzer.

And on November 25th, 1919, the defendant in error

ordered what he called the second car on said contract,

shown b}^ Exhibit No. 5, page 35 Tr. of record, which is

in words and figures following, to-wit:

EXHIBIT No. 5.

COMMERCIAL SASH & DOOR CO.,

Pittsburg, Pa.
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Our Order No. D-3733

November 25th, 1919.

Stetson & Post Lumber Co.,

Seattle, Washington.

Please ship the following goods via P. R. R.

Deliver to Commercial Sash & Door Company.

Shaw Siding, Crays Ferry Station in Philadelphia,Pa.

Ship at your earliest convenience.

One complete shipment.

10000 Ft. B. M. Ix 6 S4S to 'J4x 53^ @44

5000 Ft. B. M. Ix 8 S4S to ^x 7^ @47

3000 Ft. B. M. 1x10 S4S to s^x 9M @47

5000 Ft. B. M. 1x12 S4S to ^xlli^ @48.

All No. 2 Clear & Better soft old growth yellow fir.

All must be dry. Mixed Grain. Lengths of each
item Standard Random lengths. Kiln Dried.

Second car on Contract.

Commercial Sash & Door Compan^^

And on December 3rd, 1919, the defendant in error

ordered from plaintiff in error the lumber described in

defendant in error's Exhibit No. 6, as shown on pages

36-37 Tr. of Record, which is in words and figures

following, to-wit:

EXHIBIT 6.

COMMERCIAL SASH & DOOR COMPANY.
Order No. D-3940 December 3, 1919.

Stetson & Post Lumber Co.,
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Seattle, Washington.

Please ship the following goods via P. & W. Va. R. R.,

West side Belt Deliver to Commercial Sash & Door

Co.

West liberty Siding, West Liberty, Pa. Allegheny

County.

Ship as soon as possible:

1000 Ft. B. M. Ix 4 S4S to Hx S%, @45

2000 Ft. B. M. Ix 6 S4S to ^x 5^, @44

1000 Ft. B. M. Ix 5 S4S to J^x 43^, @47

3000 Ft. B. M. Ix 8 S4S to Mx 7}4, @47

3000 Ft. B. M. 1x10 S4S to ^x 9M, @47

2000 Ft. B. M. 1x12 S4S to J^xll}^, @48

2000 Ft. B. M. 6/4x6 S2S @46

4000 Ft. B. M. 6/4x5'' 8" 10" 12" S2S, @48

Equal proportions of each width.

10000 Ft. Lin. HxS 5/8 Crown Moulding No. 62

@;45.00 M. B. M. Count 1x4.

6000 Ft. Lin. Mx434 Casing, No. 10, @45 M. B. M.

Count 1x5.

7000 Ft. Lin. ^x33^ Casing, No. 10, @45 M. B. M.

Count 1x4.

25000 Ft. Lin. 5/16x1 3/8 Lattice S4S, @40^ per inch.

10000 Ft. Lin. MxlM, Bed Mould No. 70, @40^ per

inch.

10000 Ft. Lin. H^IH, Modoc No. 74, @40^ per inch.

15000 Ft. Lin. ^x^, Quarter Round, No. 78, @40j^

per inch.
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All No. 2 Clear & Better fir Mixed Grain. Kiln
dried. Standard lengths. Soft old growth yellow
fir. Tie all bundles at each end with strong un-
stained rope.

Sketches attached.

On December 9, 1919, the plaintiff in error wired
defendant in error: ''As long as you are not willing

to abide by agreement made when here we are
returning all orders and will not accept any".

Tr. of record 37.

The trial court held that even if defendant in error's

Exhibit 1 was signed by it that it could not be enforced

against the plaintiff because of indefiniteness and lack

of mutuality. {Tr. 47-SO & 81).

But further held that if the jury found that said

Exhibit 1 w^as an offer for sale to be in force until the

following March 1st, that it would be binding to the

extent that it was accepted before being cancelled by

plaintiff in error, and submitted to the jury the right

of defendant in error to recover for the three cars

ordered by defendant in error, as shown by defendant

in error's Exhibits number 2, 5 and 6.

The jury found a verdict for defendant in error in

the sum of S1320.60, and on the 11th day of December

1923, judgment was entered on said verdict against the

plaintiff in error.

The plaintiff in error is hereinafter called the Lumber

Company, and the defendant in error is hereinafter

designated Sash & Door Company.
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The following is a specification of errors relied

upon:

I.

The Court erred in admitting in evidence Exhibit 1,

dated October 29, 1919, which Exhibit one appears

Tr. 28-29, for the reason that said Exhibit is not suffic-

iently definite and certain as to the amount of each

article or any article therein described to amount to a

proposition to sell any lumber therein described, and is

not an offer giving to the Sash & Door Company

the election to select from these items respectively

any quantity which the Sash & Door Company might

desire to purchase. {Tr. 90 d: 92, for the assignment.)

II.

The court erred in admitting in evidence over the

objection of the Lumber Com-pany, Exhibit No. 2, dated

November 5th, 1919, for the reason and on the grounds

that Exhibit 2 is not an offer to sell to the Sash & Door

Company the articles described and ordered by Exhibit

No. 2, nor is an offer to sell to the Sash & Door Com-

pany the quantit}^ or quality of lumber of the several

descriptions ordered by the Exhibit No. 2, and is not

even a partial acceptance of the Lumber Company's

alleged offer as embodied in Exhibit 1.

Said Exhibit two appears on Tr. 30, and said second

assignment on Tr. 92-94.
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III.

The Court erred in admitting in evidence over the

Lumber Company's objection, Exhibit No. 5, dated

November 25th, 1919, which purports to be the Sash

& Door Company's order for another car of lumber for

which he recovered damages.

Said Exhibit 5 appears on page 35 Tr. and said

assignment on pages 94-95 Tr.

IV.

The Court erred in admitting in evidence over the

objection of the Lumber Company, Exhibit No. b,

dated December 3rd, 1919, purporting to be an order

for the third car of lumber for which the Sash & Door

Company recovered damages.

Exhibit 6 appears on pages 36 and 37 Tr., and the

fourth assignment of errors on pages 94-97 Tr.

V.

The Court erred in submitting to the jury the

question as to whether or not Exhibit No. 1 was signed

by the plaintiff, by giving to the jury the instruction

appearing in said assignment under said paragraph

five thereof {Tr. 97-98), for the reason that all copies

of said exhibit were produced in court and no signature

of the Sash & Door Comipany were attached thereto and

no proof was introduced laying any foundation for

parole evidence on that question, and for the reason
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that it was a question of law to be decided by the court

and there was no evidence authorizing the submission

of that question to the jury.

VI.

The Court erred in refusing to instruct the jury

at the request of the Lumber Company, as appearing

in that assignment of errors on page 99 Tr., for the

reason and on the grounds mentioned in assignment

No. 5, that there was no subsequent meeting of the

minds of the Sash & Door Company and the Lumber

Company on the sale and purchase of any of the three

cars for which the Sash & Door Company recovered

damages.

VII.

The Court erred in giving to the jury the instruction

embodied in the Lumber Company's assignment of

Errors No. 7, and appearing on pages 99 to 101 Tr., for

the reason and on the grounds that it was the duty

of the court to construe that instrument and not a

question to be submitted to the jury. The instrument

speaks for itself and was without ambiguity and for

the reason that the acceptance of the proposition stated

in Exhibit 1 must be as broad as the proposition, and

there is no proof that the Sash & Door Company

accepted Exhibit one as a whole, and said Exhibit one is

not an offer to the Sash & Door Companj^ to allow

them to select at their option a portion of the goods
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therein described and bind the Lumber Company

by an order therefor.

VIII.

The Court erred in refusing to direct a verdict for

the Lumber Company or to take the case away from

the jury as requested by the Lumber Company and

render judgment for it, for the reasons stated in the

foregoing assignments of error, and because there was

no proof sufficient to authorize a verdict for the Sash

& Door Company for any sum, and no evidence

sufficient to support said judgment or verdict.

ARGUMENT.

I.

The first assignment of error is that the Court erred

in admitting in evidence Exhibit One, dated October

29, 1919, said Exhibit is introduced in evidence appear-

ing Tr. 28-29 and said assignment being Tr. 90-91, for

the reason that said Exhibit is not sufficiently definite

and certain as to the amount of each article or any

article therein described to amount to a proposition

to sell any lumber therein described, and is not an

offer giving to the Sash & Door Company the election

to select from those items respectively any quantity

which the plaintiff might desire to purchase, and even

if such a proposition it was never accepted by the

Sash & Door Company.
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The Sash & Door Company in paragraph four of its

complaint (Tr. 2) avers, that the said offer was

immediately oralh^ accepted, referring to Exhibit 1,

through its agent A. K. Rabe, whereupon the said

Lumber Company made and dehvered to said agent a

written memoranda thereof, signed by its general

manager, a copy of which was attached Marked

Exhibit ''A" and made a part of said complaint.

Said Exhibit ''A" purports to be signed by Mr. Kehrer,

who was the so called general manager of the Lumber

Compan3^ but was not signed by Mr. Rabe.

Mr. Rabe testified: I made an endorsement on that

original {Tr. 25), and wlien presented what was called

by the Lumber Company to be the original, he stated:

"I don't think that can be the original. It was dated

October 30th and my copy dated October 29th, and

there is no notation of my acceptance on this. I

certainly did endorse an acceptance on the original.

I endorsed on that contract, the original that was

retained by Mr. Kehrer, "Accepted. Commercial

Sash & Door Company, by A. K. Rabe." {Tr. 26.)

Mr. Kehrer, who made the deal for the Lumber

Company, stated: Referring to Mr. Rabe of the Sash

& Door Company—He was to look over the prices and

come back in the afternoon. If he wanted to accept

some of those items or place any business he was to

place it then and it would be closed up in the regular
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manner. He was to come back and let me know

whether he wanted to take any of this material and if

he did, I was to accept it at these prices and we would

close the order and sign up. {Tr. 61). We were over

sold on most items. Whenever we have accumulated

it we were to ship it. I told Mr. Rabe there would

be a possible chance of our accumulating some base

both in the 5/8x6 and 5/8x8, and I Vv'ould be open for

an order to ship some of that as soon as we accumulated

it. He said: ''You know a straight car of base is

mighty hard item to sell. Put in some other items so

that it will be easier to sell." He listed off other items

that could be used to help make this base easier to

sell. I would only accept mouldings depending on our

ability to get out. After talking there about three

hours that forenoon, I told him, ''You think that over

and I will go ahead and clean up my work here and

come back this afternoon and we will settle it up.

If you want it alright, we can draw up a regular agree-

ment then". Before he left he said, "Well, about how

many cars of that do you think you will have?". I

said, "I don't know whether there will be one car or a

dozen cars." He said, "We had better state some-

thing. Do you think 3^ou will have eight or three or

four, he said". He said, "Suppose I don't make that

to exceed eight cars". I said, "Anything on that will

be alright, one car or more or whatever." He never

came back that afternoon and I never saw the man from
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that day until two or three days ago. He signed no

paper whatever. {Tr. 62-63).

Evidently the idea that the Sash & Door Company

accepted the terms of Exhibit one in writing at the

time it was made out was an after thought, otherwise

it would not have been alleged in the Sash & Door

Company's complaint that they orally accepted said

Exhibit, and that the Lumber Company only signed a

copy which was delivered to the Sash & Door Company.

It would seem to be incompetent under that allegation

to prove that the Sash & Door Company signed this

Exhibit 1, under that allegation in the complaint,

besides the agent for the Sash & Door Company, Mr.

Rabe, seems to have been in doubt as to whether he

signed it or not and he stated in his evidence above

copied? ''I don't think that can be the original. It

was dated October 30th and my copy dated October

29th, and there is no notation of my acceptance on this.

I certainly did endorse an acceptance on the original".

Such evidence shows he is in doubt as to whether he

signed the Exhibit one or not. Of course, he after-

wards stated that he endorsed on that contract,

"Accepted", and signed the name Commercial Sash &

Door Company by A. K. Rabe. It is shown without

dispute that three copies of Exhibit one were j^repared

by Mr. Kehrer. Three copies were introduced in court.

Mr. Kehrer swore positively that they were the three

made at that time, and no acceptance was on any of



18

the three by Mr. Rabe, and there was no pretended

showing that any of those copies were lost except the

inference to be drawn from Mr. Rabe's testimony that

he surely signed one copy and left it with Mr. Kehrer.

Besides Mr. Kehrer swears positively that this was

not intended by him as a proposition to sell lumber

—

that it was only for negotiating on the question of prices

and other items and w^as furnished only as a memoranda

to be afterwards accepted by the Sash & Door Com-

pany, which was never done, and that Mr. Rabe

never signed either of those contracts. He is surely

corroborated by all the facts and circumstances, by

the three copies of Exhibit one, which were presented

in court, and no proof of any substantial character

tending to show that there was a fourth copy. The

burden of proof to show that Exhibit No. 1 was a

contract, was on the Sash & Door Company, and it

does not appear to the writer that they proved it by

sufficient evidence to make it a question for the jury.

We submit that in the face of all the proof in this

record, Mr. Rabe's testimony saying, ''I certainly did

endorse an acceptance on the original", is not suffic-

ient to authorize the jury to find that Exhibit No. 1

became a binding contract at the time that it was

prepared. Besides, there is not sufficient evidence

to justify the court in submitting the question to

the jury as to whether Mr. Rabe signed this contract

at the time it was prepared for the Sash & Door
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Company. There would seem to be no evidence

warranting leaving that question to the jury. It is a

question for the Court to decide whether it became a

binding contract at the time that it was prepared and

signed by Mr. Kehrer. Could the Lumber Company

have recovered damages from the Sash & Door Corn-

pan}^ for a refusal to accept this lumber, basing their

action on the proposition that this Exhibit 1 was signed

by both parties at the time it was prepared by Mr.

Kehrer? It would clearly appear not, and if not there

was no mutuality in the agreement at that time. It

was simply what Mr. Kehrer said it was—a negotiation

for a sale, as counter-distinguished from an absolute

proposition to sell. It would seem clear that if

Exhibit one is considered as a proposition from the

Lumber Company, it V\'as never accepted by the Sash

& Door Company.

Again we urge that Exhibit one is not sufficiently

definite and certain as to the amount of each article

or any article therein described to amount to a pro-

position to sell anj^ lumber therein described, and is

not an offer to give the Sash & Door Compan}^ the

election to select from these items respectiveh^ any

quantity which the Sash & Door Company might

desire to purchase.

The first item mentioned in Exhibit 1 is, 5/8 x 8

B. N. Base, No. 2 & Better Mixed Grain 47. No
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statement as to quantity of that particular item is

made in Exhibit 1.

The second item is 5/8x6, otherwise the same as

item number one. No quantity of any kind is mention-

ed.

The third item is 1x5 B. N. Casg. Stool & Apron

4/4 stock 45. Nothing whatever is said with reference

to quantity.

All other items proceed the same way without

naming any quantity of any particular item and with-

out giving the Sash & Door Com^pany any election to

take it all in an}^ one or more of said items.

Could it be said that this is a proposition in writing

from the Lumber Comjiany to sell to the Sash & Door

Company eight cars of 5/8x8 B. N. Base, No. 2 &

Better, Mixed Grain @47 and ignore all other items in

Exhibit 1? Could it be said that the Sash & Door

Company can require a dehvery of any quantity of

any one, tw^o or more of said items under that pro-

position which they may elect to order? Can it be

said that this is a definite proposition to sell to the

Sash & Door Company any specific quantity of any of

those items? If not, does it not follow that it is not a

definite proposition in writing to sell to the Sash &

Door Compan}^ and definite amount of two or more of

said articles when the contract does not speak on that

subject. Is it the law that the Sash & Door Company
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had a right under said proposition to make their

selection, taking it all in one of the articles therein

described or, if you please, taking the eight car loads or

one car load from any two of said items, divided as

the purchaser sees fit to divide it?

The Washington Statute of Frauds in force at the

time this contract was made is Section 5826 of Re-

mington's Compiled Statutes of Washington, 1922, and

reads as follows:

"No contract for the sale of any goods, wares,

or merchandise for the price of $50.00 or more, shall

be good and valid unless the purchaser shall accept
and receive part of the goods so sold or shall give

something in earnest to bind the bargain, or in Part
payment, or unless some note or memoranda in

i;vTiting of the bargain be made and signed b}^ the

party to be charged thereby or by some person
thereunto by him lawfully" authorized."

Evidently the price of this alleged sale was more than

S50.00. None of the goods were accepted by the so

called purchaser. Nothing was given in earnest to

bind the bargain or in part payment, and no sufficient

note or memoranda in writing of the bargain was

signed by anybody. There is no quantity mentioned,

unless it be one board of each description. It is not

sufficient to sa}^: "Not exceeding eight cars", what-

ever that means. What particular kind of lumber

was to make up each car? Who is to designate ^vhether

a car should be loaded with all of the first article des-
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cribed in Exhibit 1 or with the first two articles des-

cribed in Exhibit 1, or any other number of those

articles? The contract is not in writing so far as

quantity is concerned of any particular item or as to

who shall have the right to elect whether a car shall

consist of one item, two items or a part of each item.

If you are going to call it a mixed car under this

proposition, then Exhibit I would surely call for a

mixing of that car with a part of each and every item

mentioned in Exhibit I, and still you have the question,

"Who shall decide the quantity of each item to make

up that car?".

An enforceable sale of 2000 barrels of flour is

not established by telegrams and letters showing only
an offer specifying prices per barrel on different

grades, an acceptance thereof and booking of the
order without specifying quantities, and a sub-
sequent raise in the price by the seller to which the

buyer refused to agree, especially where, in further

negotiations for other shipments, each party claimed

a different interpretation of the correspondence."

Richardton Roller Mills v. Miller, 99 Wash. 654.

And on page 659, the Court said:

''These telegrams and letters do not tell us how much

of each particular kind of flour was to be purchased,

and this manifestly is an important matter, in view of

the fact of the different prices being quoted for the

different kinds of flour."

"Under the rule that an unconditional order and un-
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conditional acceptance must be found in a contract

evidenced by correspondence, there was a sale of but

one car load of hay, where plaintiff by letter ordered

one car with "an option on 200 tons additional at same

price after first car is unloaded," followed by a pro-

posal to increase the order to 400 tons if the hay turns

out satisfactorily, and asking the sellers when the first

car would be shipped, and to confirm the 200 tons by

return mail, to which the sellers repHed giving the

approximate date of first shipment, and stating that

they would ship the 200 tons as fast as they could get

it out, following which no shipment was made of the

first car.

Jahn & Co. v. McClaine, 97 Wash. 95.

The above was an action for damages for a failure to

deliver hay on a contract of purchase and was based

upon the following correspondence:
Seattle, Wash. Jan. 8, 1916.

"A. F. McClaine,

Please ship one car Montana timothy at $18 per ton

F. 0. B. Seattle, settlement to be on Wash. State

weight grades. W. F. Jahn & Co. to have an option

of 200 tons additional at same price after first car is

unloaded".

"W. F. Jahn & Company,

"Per W. F. Jahn."

"Mr. A. F. McClaine, Jr. Jan. 12, 1916.
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503 Spokane & Eastern Trust Bldg.,

Spokane, Wash.

Dear Sir:

Referring to the order we gave you on Jan. 8th,

kindly advise how soon we may expect the first carload.

If the hay turns out satisfactory we would like to

increase our order so as to take on the 400 ton you have

to offer. In any event, please confirm the 200 ton

by return mail, and oblige.

Yours truly,

W. F. Jahn Company.

Spokane, Washington, January 13th, 191G.

W. F. Jahn & Company,

Seattle, Washington.

Gentlemen

:

Your letter of the 12th at hand, and would say that

we hope to make shipment on the first car of hay to

you on January 20th or 21st. The shipping point of

this hay, Marion, Montana has very poor train service,

and freight only leaves there one day per week,

although I am trying to perfect some arrangements

with the railroad whereby hay will go out oftener from

there.

We will ship two hundred tons to you just as fast as

we can get it out, but the balance is already contracted

for by another firm, so cannot accept any increase in

your order.
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Trusting that the hay will prove satisfactory in every

way, I am.

Very respectfully,

A. F. McClaine,

Per A. F. McClaine, Jr.

Seattle, Washington,

. Feb. 8, 1916.

Mr. A. F. :^lcClaine, Jr.,

Spokane & Eastern Trust Bldg.,

Spokane, Wash.

Dear Sir:

Kindly advise when we may expect some hay on the

200 ton contract we have with you and oblige.

Yours truly,

W. F. Jahn & Company,

W. F. Jahn.

The Court held the above correspondence con-

stituted a contract for one car load of hay onh^ and

further stated in the opinion:

"Were the conditions reversed, that is, had the ven-

dor shipped the 200 tons additional without a further

order and sought to hold the vendee for the price on a

refusal to accept the hay— it is difficult to see how a

recovery could have been had."

That statement of the court is made advisedly after

considering the meaning of the plaintiff's letter dated

Februarj^ 8, 1916, in which he says: "Kindly advise
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when we may expect some hay on the 200 ton contract

we had with you and obhge.

*'A letter written by the seller of logs, offering to let

the buyer have ''fir" at a certain price is insufficient

as a memorandum to satisfy the statute of frauds,

since it failed to designate the quantity to be sold."

Lewis V. Elliot Bay Logging Co.

112 Wash. 83.

"Where a memorandum, signed by the seller of

goods, failed to designate the quantity to be sold, he

cannot be held liable upon the letter of the buyer

which, for the first time, sufficiently designated the

quantity of the subject matter of the sale, since the

seller could not be charged upon a memorandum which

he did not sign". Id.

"The quantity of the subject matter of a sale of goods

being an essential term of the memorandum of sale,

parol evidence is not admissible to show that the word

"fir", used in a letter written by the seller to the

buyer, referred to a raft of logs and the quantity

thereof." Id.

"The subject matter of a contract within the Statute

of Frauds must be so described in the memoranda as

to be capable of certain identification."

Leesely Bros. v. Rebori Fruit Co.

144 S. W. 138.
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"Where a memorandum of sale stated that the size

of steel billets to be delivered should be 4''x5'' or b"xb"

,

the seller had the option to deliver either size, and hence

a memorandum was not objectionable for indefinite-

ness."

American Iron & Steel Mfg. Co. v. Midland Steel Co.

(Ind.) 101 F. 200.

"Where, in an action on a contract for the sale of

certain bales of cotton, the petition fails to allege that

is the customary meaning of such term; and averred

that both round and square bales were sold, and that

the parties made an express verbal agreement as to

the weight thereof, it affirmatively appears that the

contract is partly in writing and partly in parol; and,

where the value of the goods was more than $50.00,

the contract was insufficient under the statute of

frauds."

J. T. Stewart & Son v. Cook, (Ga) 45 S. E. 398.

"Where, in a sale of cotton, the written contract is

silent as to the weight of bales, evidence of the trade

meaning of such term is admissible; but a verbal

agreement that the bales shall be of a particular weight

cannot be shown."

/. T. Stewart & Son v. Cook. (Ga) 45 S. E. 398.

"Where, on the trial of an action for the breach of a

written agreement for the sale of a given number of
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pounds of "ribs" of the value, at the agreed price, of

more than $50., the evidence showed that the term

''ribs" is ambiguous, there being several distinct kinds

of "ribs" known to the trade, and the plaintiff under-

stood from the parol agreement that the ribs referred to

were of a particular kind and of an average weight,

the writing did not sufficiently identify its subject

matter, nor contain the entire agreement, as required

by the statute of frauds, and plaintiff could not re-

cover."

Borum v. Swift & Co. (Ga.) 53 S. E. 608.

"A memorandum of sale which omits one of the terms

of the verbal agreement—that the goods sold "should

be as per sample delivered or equal in quality to sample

delivered"—is insufficient under the statute of frauds,

and will not support an action based thereon for failing

to deliver the goods."

Fisher v. Andrews, (Md.) 50 Atlantic 407.

"A contract in writing signed by the defendant, a

manufacturer of sheet iron, was as follows: "I

hereby agree to ship you balance of twelve cars sheet

iron which we owed j^ou on a previous arrangement,

same to be agreed upon at prices and terms as below,

and specification not to exceed one car of heavy sizes

heavier than twenty-one gauge and not more than one

car of thirty gauge. Balance of specification to be

No. 21 to No. 26 gauge, all specifications to be sent
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us at rate of one car load per month." Then followed

a list of prices for different sizes per 100 pounds, and

terms of payment. HELD, in an action thereon, in

which it appeared that the iron to which the contract

related was of greater value than S50, that there was no

sufficient memorandum in writing, within Gen. St. c

105, Sec. 5, even as to two car loads, and that the

action could not be maintained.

May V. Ward (Mass.) 134 Mass. 127.

1. ''A contract for the future delivery of personal

property is void for want of consideration and

mutuality if the quantity to be delivered is conditioned

bj^ the will, wish or want of the- other party; but it

may be sustained if the quantity is ascertainable

otherwise with reasonable certainty."

2. "Where a contract to purchase $4000 worth of

shoes provided that the styles, sizes and prices were

to be selected later, the subject matter being too

indefinite to be capable of identification the contract

was incomplete, uncertain and not a binding obhgation.

Gordo7i V. Emerson Shoe Co. (Tex.) 242 S. W. 791.

We respectfully submit that it is not in v^Titing in

Exhibit 1 that the Sash & Door Company can select

any one or more of said car loads from any one or more

of the items mentioned in Exhibit 1. That as that

proposition was made by the Lumber Company,
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if it has any meaning the election to select the items

that make up any one or more of these cars is with the

Lumber Company, who alone signed Exhibit 1.

(American Iron & Steel Manufacturing Co. vs. Midland

Steel Co. (Ind) 101 Federal 200.)

That as Exhibit 1 must be in writing and there is no

writing on either of these questions, it is not sufficient

under the statute of frauds—it is not sufficient to

amount to a definite proposition and never was so

intended; that the least that could be said if it is a

proposition at all, is that the orders must embody a

portion of each item therein contained, and that is not

in writing.

There are some twelve items in Exhibit 1.

The first so-called order. Exhibit 2 contains only five

items selected by the Sash & Door Company. The

second order, Exhibit 5, contains only four items.

The third order. Exhibit 6, contains some fifteen

different items. Substantially all of the descriptions

of the lumber in Exhibit 1 and in the three so called

orders for cars are substantiall}^ different. Besides

the parties to this contract disagreed on its construction

immediately after the first order. (See letter from

Lumber Company to Sash & Door Company, Exhibit

3, Tr. 31, and Exhibit 4, letter to Lumber Company

from Sash & Door Company., Tr. 33.)
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The record shows that immediately after the dispute

arose the Sash & Door Company proceeded to make

orders for lumber as fast as possible to lay a foundation

for this damage suit, and in the third order they see

fit to include more items than there were in either the

first or the second order.

The Trial Court held that the memoranda in

evidence, Exhibit 1, could not be enforced against the

Sash & Door Company because of indefiniteness and

lack of mutuality. It is too indefinite to be enforced

as a contract covering a definite period of time for

the material named. But held, that when the Sash &

Door Company elected to make an order for a car of

lumber, designating the amount and description of each

item he ordered shipped, which differed from Exhibit

1, that Exhibit 1 thereby became definite and certain.

The order was sureh^ based on the proposition. If the

proposition was too indefinite to be enforced, it is

difficult to see how the order for the lumber will make

it more definite and certain. Exhibit 1 must be

treated as a definite proposition, otherwise there is no

hability.

We also contend that even if Exhibit 1 was endorsed

''Accepted" and signed by the Sash & Door Company

that it did not comply with the statute of frauds—that

it was too indefinite and uncertain to be enforced as an

executory contract by either of the parties hereto.
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There seems to have been endorsed by the Lumber

Company on Exhibit 1, 'Tor mixed car orders".

C. W. LAWTON, a witness for Sash & Door Com-

pany/ testified : Mixed car orders have a very definite

significance in the lumber trade. It means more than

two or more items per car. Tr. 43.

JOHN McEVOY, a witness for the Sash & Door

Company, testified: Mixed car orders have a de-

finite significant meaning in the himber business.

It means orders for two or more items. It is customary

in the lumber business to give and accept orders of

that character for cars of mixed items without specify-

ing the particular amount of each item. Tr. 44-

ALVIN SCHWAGER, a witness for the Sash & Door

Company, testified: I think that a mixed car order

would mean an order containing perhaps any number

of items, from three or up, and would be confined to

items mentioned in the contract. Tr. 45.

R. C. WILLIAMS, testified for the Sash & Door

Company: Mixed cars in the lumber trade means a

mixed car. A mixed car would be items of three to five,

six or more items in a car—different items, casing,

base, mouldings and finish would be a mixed car. Tr.

46.

These witnesses disagree about the number of items

that it takes to load a mixed car. They do not pretend
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to speak on the question of whether the vendor or

vendee shall select the items or whether or not in a

proposition containing twelve items the vendee can

select for instance five items or two items or any other

number of items and ignore the proposition offering

other items.

We submit that there is no showing or custom suffic-

ient to make this indefinite offer definite and certain

or comply with the statute of frauds, or to create any

mutuality.

II.

The second assignment of error is that the Court

erred in admitting the Sash & Door Company's

Exhibit 2, dated November 5, 1919, in evidence for the

reason that Exhibit 1 is not a sufficient proposition

on which to base an order as embodied in Exhibit 2,

and that Exhibit 2 is not an acceptance of any part

or all of the so called proposition embodied in Exhibit

No. 1.

In E]xhibit 1 the first item therein contained is:

5/8x8 B. N. Base, No. 2 & Better Mixed Grain 47

The first item in the order, Exhibit 2, is as follows:

7000 ft. Lin. 5/8x73^ Base, Our No. 283^ Count 1x8

@ 47.00 per M Ft. B. M.

In the proposition it is 5/8x8. In the order it is

5/8x73^. In the proposition it is B. N. Base No. 2

& Better Mixed Grain. In the order it is Base, Our
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No. 283^, nothing is said about B. N. or No. 2 or

mixed grain. In the order they say Count 1x8 @47.00

per M ft. B. M., which is an addition to the language

in the proposition.

A. K. Rabe, a witness for the Sash & Door Company

testified: The first item in the Sash & Door Com-

pany's Exhibit 1 is 7000 ft. Lin. finish 5/8 in thickness

and 734 in width; that is a finished size that is manu-

factured from a board 1x8. In other words when they

saw the board they saw it to 1x8 in the rough and

charge for 1x8. Now, when they mould it into a

buUnose base, they take away a part of the board

but we have to pay for it. {Tr. 54-)

Mr. George J. Osgood, a witness for the Sash & Door

Company testified: Referring to the Sash & Door

Company's Exhibit 1, this 5/8x8 bullnose base, and

the 5/8 I should call the finished size and the 8'' the

rough green size. {Tr. 60).

On the evidence that item seems to be a proposition

to sell one dimension and the order for a different

dimension. Purchaser requires them to take away

from the board ^ of an inch in width before they can

fill the order from the width designated in the pro-

position.

The second item in Exhibit 1, the proposition, reads:

5/8x6 B. N. Base, No. 2 & Better Mixed Grain 45.
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The second item in Exhibit 2, the first order, is:

10000 ft. Lin. 5/8 x 53^ Base, Our No. 28^ Count 1x6

@45 per M ft. B. M.

Mr. RABE testified on this proposition that the

second item is finished 5/8 in thickness by 53^ in

width; that comes out of second item in the contract,

which is 5/8x6, the ripping size. (Tr. 54)-

Mr. Osgood, on this question testified: The 5/8x6,

the 5/8 is called the finished size. (Tr. 60).

The second item in the proposition and in the first

order seems to have substantially the same dis-

crepancies as is pointed out above, with reference to

the first item in each of those said documents.

The tenth item in the proposition reads:

134 X 13^x4" & 6" S. G. D4S Finish No. 2 & Better

Mixed Grain 46 and the third item in proposition

reads: 1x5 B. N. Casing Stool & Apron 4/4 Stock, 45.

The third item in Exhibit 2, the first order, reads:

36000 ft. Lin. Mx4i^ Casing, Our No. 10, Count

1x5, @46 per M ft. B. ]\L

The order names the amount 36000 ft. which is not

in the proposition. The order also has the word

"Lin." which is not in the proposition. The order

caUs for J^x43/2 Casing. The proposition calls for

\li X 13^x4'' & 6" S. G. D4S Finish No. 2 & Better

Mixed Grain. The order adds ''Our No. 10, Count
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1x5, @46 per M. ft. B. M.", which is similar as to

price to that of the proposition but not otherwise in

accordance with the proposition. If this item in the

order appHes to the third item in the proposition the

variance is equally fatal.

Mr. Rabe, testified with reference to that item:

The next item is 1x5 Bullnose Casing; that only finishes

to J^ in thickness by 4:^4 ^nd they mould the two

edges. That is the five inch on there. Tr. 54-

Mr. Osgood, testified for the Sash & Door Company

:

That the ^x43/2 Casing would come out of the 1x5.

(Tr. 60).

The court will observe that in the tenth item @46,

there is no 1x5 out of which this lumber could come and

there is otherwise substantially the same discrepancy

in this third item that there is in the first and second

items of the first order. If based on item three in the

proposition the variance is fatal.

The fourth item in the first order reads

:

15000 ft. Lin. ^xS^ Casing, Our No. 10 Count 1x4

@ 45 per M ft. B. M.

The item in the proposition is the fourth item there-

of, and reads:

1x4 B. N. Casing. 5/4 Stock add 2.00 45.

The $2.00 does not seem to be added in the order,

and in the order there is "Lin. ft." which is not in the
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proposition, and the proposition is to sell 1x4 B. N.

Casing while the order is for ^x33^. There are also

other discrepancies between the proposition and the

order.

Mr. RABE testified on this subject: That the next

item

—

^xZVo—that is also the same pattern of casing

that comes out of B. N. Casing specified in the con-

tract 1x4. Tr. 54.

Mr. Osgood testified: That the %x?,y2 would

come out of 1x4. Tr. 60.

The fifth item in the order is:

15000 ft. Lin. ^xS^^ Crown Mo. No. 62 Count 1x4

@45. per M ft. B. M.

The proposition is for:

Crown Moulding No. 2 k Better Mixed Grain 45.

In addition to tlie above discrepancies the Sash &

Door Company's Exhibit No. 2 adds: ''All above

sizes OUR finished size. All No. 2 & Better, soft old

growth yellow fir, kiln dried, which we understand is

practically clear. Length of each items are to be an

equal proportion of 10-12-14-16 Feet. A very small

proportion of 8/0 will be acceptable. We prefer not to

have anything longer than 16/0 because our bins will

not permit of longer lengths. Put 5 pes. same length,

size and sign in each bundle. All bundles tied at each

end with strong untarred rope. Are inclosing blue
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print. Be guided by the finished sizes specified on our

order." Tr. 30-31.

There is nothing in the proposition requiring the

vendor to furnish the vendees with his specified

sizes. There is nothing in the proposition requiring

furnishing of soft, old growth yellow fir or that it

shall be practically clear. There is nothing in the

proposition requiring the furnishing of equal pro-

portions of 10-12-14 and 16 feet in length or a very

small proportion of 8/0, or preventing the furnishing of

lumber longer than 16/0. There is nothing in the

proposition requiring the vendor to put 5 pieces same

length, size, and sign in each bundle or to tie each

end with strong untarred tope, or to comply with the

blue print which is inclosed for a guide for their

finished order.

We respectfully submit that even if the Exhibit 1

shall be found sufficiently definite and certain to be a

legal proposition and to satisfy the statue of frauds,

that Exhibit No. 2 is not an acceptance of Exhibit 1.

The acceptance must be as broad as the proposition

and it must be clear, definite and certain so that the

purchaser will be bound thereby and liable for damages

in case he refuses to accept; that Exhibit No. 2 is not

even a partial acceptance of the proposition, Exhibit

No. 1.

Among other things Exhibit No. 1 saj^s, "Not to
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exceed eight cars". The purchaser does not bind

himself to purchase eight cars. There was no pro-

position made by the Lumber Company to sell the

Sash & Door people one car. There is no election given

the Sash & Door people to determine the number of

cars. Such an election, if any should exist, would

surely be that of the vendor. Any material deviation

in Exhibit No. 2 from the contents of Exhibit No. 1

would be a hew proposition and would have to be

accepted before it became a binding contract. There

is no mutuality and no concurrence of the minds shown

by Exhibit No. 1 and Exhibit No. 2, and no competent

evidence tha.t was introduced bearing on that subject.

The vendor could not have shipped the additional

seven cars or any part thereof to the vendee and held

him as a purchaser of said car under the terms of

Exhibits one and two.

"The acceptance of an order for goods must be an

unequivocal unconditional acceptance of the very terms

of the order."

Williams v. Emerson-Brantivgham Implement Co.

(Mo.) 198 S. W. 425.

"Offer made by one party must be accepted without

qualifications, and if any variation from offer is made

by accepting party, variation must be unequivocally

adopted by party making first offer before contract

can be made."
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Kehlor Flour Mills Co. v. Linden & Lindstroem,

(Mass.) 119 N. E. 698.

"Ordinarily annexing condition to acceptance of

offer is regarded as rejection of original offer and

making of a new counter offer, which must be accepted

without departure from terms or there is no contract."

Id.

"Where an offer for the sale of goods is made by the

seller, and the purchaser makes a conditional accept-

ance, the seller, not having received an unequivocal

acceptance, may withdraw his offer."

Brown v. Jackson (111.) 207 111. App. 352.

"Where so-called contract for sale of coal had been

formially signed, buyer's contemporaneous written

qualification of kind of coal to be furnished, returned

with contract, though written on separate paper, v\'as

as much a part of proposed contract as if written into

contract on same paper."

National Rosin Oil & Size Co. v. South Atlantic

Coal. Co. (Ga.) 97 S. E. 559.

"Where an offer to sell is made by mail, no contract

results if the acceptance is coupled with any condition

that varies or adds to the offer to sell."

Netherwood v. Raymer, (Wis.) 253 F. 515, Judgment

affirmed Raymer v. Netherwood 257 F. 284.
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"Where defendant by letter offered an indefinite

quantity of boards at certain prices for different

grades, and plaintiff's letter in reply did not un-

qualifiedly accept the offer but ordered a minimum

quantity and added terms not referred to in offer,

there Avas no mutual assent of parties to the same thing

in the same sense, and hence no contract."

C. W. Cochran Lumber Co. v. Paterson & Edey

Lumber Co. (Ala.) 80 So. 448.

"The seller's offer must be accepted by the buyer

unequivocally, unconditionally, and without variance

of any sort."

Pennsylvania Fire Ins. Co. v. Sorrells, (Ga.) 98 S. E.

358.

"Where defendant offered oats" even wt. bags for

Dec. shipment" at a named price, and plaintiff ordered

shipment "about the 17th day of November" of a car

of oats "Sacked 5 bu. to sack," and one car Dec. 1st,

and one car Dec. 15th, the acceptance qualified the

provisions, and there was no contract."

Bronme Grain Co. v. Walker, (Tex.) 206 S. W. 859.

"Where it is claimed that a seller has become bound

by a buyer's acceptance of his offer, it must appear

that the offer was accepted unconditionally and with-

out variance."



42

Saluda Wholesale & Warehouse Co. v. J. M. V.

Rooney & Co. (Ga.) 99 S. E. 542.

'Tor a contract of purchase to become effective when

entered into by mail, the offer to buy must be accepted

unequivocally, unconditionally, and without variance."

Mathews v. American Textile Co. (Ga.) 99 S. E. 308.

"For a contract of purchase to become effective when

entered into by mail, the offer to sell must be accepted

by buyer unequivocally, unconditionally, and without

any variance."

Dunn V. Greeman, (Ga.) 101 S. E. 393.

"If seller elects to assent to and acquiesce in buyer's

change or modification of an offer to sell, or his counter

proposition the contract as so altered becomes binding

in its entirety on each of the parties thereto, as their

minds have met and assented to same thing in the

same sense, in view of Civ. Code 1910, Sec. 4231." Id.

"While a contract may be made by telegram, those

between a broker, offering to buy flour for plaintiff,

and defendant's telegrams, offering to sell on different

terms, did not constitute a complete contract between

plaintiff and defendant, where defendant's offer was

not accepted unequivocally, unconditionally, and with-
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out variance, and where there was no mutual assent of

the parties to the same thing in the same sense."

Moultrie Grocery Co. v. Charleston Milling Co. (Ga.)

102 S. E. 31.

'*An order for several carloads of goods to be

delivered prior to June 1st *'as ordered out b}^ me"

was not accepted b}^ letter stating in reference to de-

livery, ''for scattered shipment, February to May

inclusive," the expression ''as ordered out by me"

meaning "when ordered out by me and in quantities

ordered out by me prior to June 1st," and the term

"for scattered shipment, February to May inclusive",

as used by seller, meaning that a certain amount should

be shipped each month ; the minds of the parties never

having met."

Shane Bros. & Wilson Co. v. Barrett. (Ind). 124 N.

E. 780.

"A letter confirming a sale of goods at "81 cents,

and down as with the previous lots. Terms cash on

arrival, subject to usual inspection"—did not authorize

any discount for cash, and was not accepted b}^ the

buyer's letter stating that "we accept same at the

price you make of 81 cents per foot*****and down,

terms 5 per cent discount, cash on delivery".

Malis V. Knapp & Baxter, 188 N. Y. S. 5.
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"Defendant offered 200 sacks of rice at 15.75 f. o. b.,

point of shipment, to which plaintiffs replied: ''Ship

170 sacks rice. Instructions in letter"—in which thej^

directed shipment of that quantity, and added:

''You understand this is all Honduras rice, second

year, highly graded, at $5.75 per sack." Held, that

plaintiff's acceptance by wire did not constitute an

acceptance of $5.75 "per sack".

D. S. Cage Co. v. Black (Ark.) 134 S. W. 942.

"In an action for the price of ice, it was error for the

court to refuse plaintiff's request for an instruction

that if plaintiff offered to sell for a stated price for a

year, and defendant did not agree to buy for any stated

period, there was no contract."

Woodbridge Ice Co. v. Semon Ice Cream Corp. (Conn).

71 A. 577.

"To complete a contract of sale there must be a de-

finite offer, and an acceptance identical with its terms,

silence not amounting usually to acceptance, though

in some instances the facts may require an express

refusal of the offer, when a failure to do so may result

in a contract."

Weishut V. Layto7i ct- Layton, (Del.) 93 A. 1057.

"Defendant in New York, wrote to plaintiff, in

Cincinnati, referring to a mailed sample of bay rum,

quoted to plaintiff at 75 cents per gallon in barrel lots,



45

and stated that it had decided to make a flat price of

70 cents to jobbers, that all defendant's goods from

invoice arriving July 20th had been sold, and that

defendant had orders for most of the invoice of their

next steamer, due July 27th, and "should you favor us

with your order, we will ship same in the order which

we receive it with others." Held, that such letter

did not constitute an offer to sell any definite quantity

of bay rum, and was at most an invitation for an order,

which defendant might reject or accept, so that a

telegram ordering bay rum pursuant to such letter,

dispatched before plaintiffs had received subsequent

letters withdrawing defendant's invitation, did not

constitute a contract of sale.

Stein-Gray Drug Co, v. H. Michelsen Co. (N. Y.)

116 N. Y. S. 789.

"An owner of a half-hide measuring machine

advertised it for sale as an "S. measuring machine,"

and, in correspondence with a prospective purchaser,

agreed to sell an S. measuring machine, as described

in the advertisement. The prospective purchaser,

however, referred to it in his letters as an "S. whole-

hide measuring machine," which he subsequentl}^

claimed was worth much more than the agreed price,

and agreed to buy a w^hole-hide measuring machine.

Held, that the minds of the parties did not meet on the

article sold, so as to sustain a claim of the purchaser for
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damages for breach of the contract after he had kept

the machine and sold it."

Charles Holmes Mach. Co. v. Chalkley, (N. C.) 55

S. E. 524.

"Acceptance of an offer for the sale of eggs held not

in the terms of the offer, and insufficient to form a

contract."

Young's Market Co. v. Pioneer Produce Co. (Kan.)

192 F. 822.

'

'Plaintiff offered to sell defendant cement on certain

specified terms. Defendant accepted such offer, with

an additional provision that the cement should pass

specifications of the department of highways of the

borough of Brooklyn, adding that a certain paving

company would guarantee defendant's account.

Plaintiff, after having received such letter of accept-

ance, shipped a small portion of the cement, and

replied that the contract was acceptable to it, and

would become effective as soon as plaintiff received the

written guaranty from the paving company, which was

never given. Held, that the shipment of the cement

prior to the sending of plaintiff's last letter did not

constitute an unconditional acceptance of the pro-

position as modified by defendant, and the terms of

plaintiff's last letter never having been fulfilled, there

was no meeting of minds sufficient to constitute a

contract of sale."
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National Trading Co. v. Vulcanite Portland Cement

Co. (N. Y.) 159 F. 403.

''Any qualification of, or departure from, the terms

of an offer to sell, invalidates the offer, unless agreed

to by the person making it."

D. S. Cage Co. v. Black (Ark.) 134 S. W. 942.

''Where defendant offered to sell a car of oats at 42

cents if plaintiff would accept the city scale weights,

plaintiff's reply, requesting defendant to rush the

shipment, but demanding an affidavit attached to

the scale weights, would not create a binding contract.

Porter v. Gossell, (Ark.) 166 S. W. 533.

"An acceptance by a buyer of an offer of a seller to

be binding on the seller must be unconditional and

without variance."

Phinizy v. Bush. (Ga.) 59 S. E. 259.

"An offer to sell and deliver 5 bales of cotton during

September and 10 bales during October, is not accepted

by demands for the dehvery of 5 bales on September

4th and 10 bales on October 2nd."

Timmons v. Bostwick, (Ga.) 82 S. E. 29.

"A proposition to sell must be accepted in the very

terms in which the proposition is made, and, where any

qualifications or conditions are added to the accept-

ance, the offer is not accepted, and no contract is

made".
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Postal Telegraph Cable Co. v. Louisville Cotton Oil

Co. (Ky.) 122 S. W. 852.

'^A proposal to accept an offer for the purchase of

cotton on terms varying materially from those offered

is a rejection of the offer, and does not create a contract

binding the purchaser."

Judgment (C. C. 1902) 116 F. 537, affirmed.

Johnston v. Fairmont Mills, 129 F. 74. (S. C.)

"Where an offer to sell machinery was returned to

the seller marked by the buyer as accepted, but con-

taining material modifications of the terms inter-

hned by the buyer, the offer was rejected, and no

contract was consummated."

Saco-Lowell Shops v. Clinton Mills Co. (Mass.)

277 F. 349.

"A contract of sale must arise from the acceptance

of the last stated terms, and the acceptance must be

identical, in order to bring the minds of the parties

together."

Frick & Lindsay v. Johnstown & S. Ry. Co. (Pa.)

115 A. 837.

III.

The third assignment of error is that the Court

erred in admitting in evidence the Sash & Door Com-

pany's Exhibit No. 5, dated November 25, 1919, which

purports to be the order for the second car of lumber,
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for the reason that it is not an order for material

described in the Sash & Door Company's Exhibit 1,

and is not even a partial acceptance of Sash & Door

Company's Exhibit 1, and that it is adding additional

quantities, qualities and descriptions to anything that

is contained in Exhibit 1. That Exhibit was objected

to as incompetent, irrelevent and immaterial. Exhibit

5 in found on Tr. 35.

The first item in Exhibit 5 is

:

10000 ft. B. M. 1x6 S4S to ^x53^, @44

The nearest that comes to that description in Exhibit

1 the proposition, is the 7th item, which reads:

1x6 S4S Finish & Better Mixed Grain 44

It will be observed tliat the purchaser adds *'To

^x5^" saying nothing about No. 2 & Better Mixed

Grain.

The second item in that second order is:

5000 ft. B. M. 1x8 S4S to Hx7}4 @47

In the proposition the nearest that comes to that

description is the 8th item, which reads:

1x5/8x10 S4S Finish No. 2 & Better Mixed Grain 47.

Nothing is said in the proposition about" To ^x73^",

neither is there anything in that proposition offering

1x8 or 5000 feet.

The third item in that order for the second car

reads

:
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3000 ft. B. M. 1x10 S4S to ^x9M @47.

That seems to be also the 8th item in the proposition,

which reads:

1x5/8x10 S4S Finish No. 2 & Better Mixed Grain 47.

As we read that item in the proposition it does not

include the 3000 feet, the 1x10 or to Mx9M.

The fourth and last item in the order is:

5000 ft. B. M. 1x12 S4S to ^xll3^ @48

That would seem to be in the proposition the 9th

item, which reads:

1x12 No. 2 & Better Mixed Grain 48

Nothing is said in the proposition about "To

J^xll3^ or the number of feet.

In the said second order the purchaser adds ''All

No. 2 Clear and Better soft, old growth yellow fir.

All must be dry, mixed grain. Length of each

item standard random lengths. Kiln dried." There

is nothing in Exhibit 1, which is the proposition, to sell

or offering to sell soft, old growth yellow fir. The

proposition says it must be kiln dried. The offer

says all must be dry. There is nothing in the pro-

position offering to sell specific lengths of each item or

standard random lengths, but that language is con-

tained in the order. The specifications in Exhibit 5

do not comply in terms with the specifications in

Exhibit 1, even when taken in connection with the
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expert evidence that was introduced on this subject.

Besides, it does not purport to be an acceptance of

No. 1, and the purchaser adds additional conditions

which are not embodied in Exhibit 1. The new

specifications and requirements do not amount to an

acceptance or a partial acceptance of anything con-

tained in Exhibit 1. It would have to be accepted

by the vendor before the minds would meet and it

would become a binding contract. But there is another

suggestion in connection with that order, which appears

to the writer to be important and pertinent.

On November 12th, 13 days before said Exhibit

No. 5, the order for the second car was written, the

vendors after receiving the order for the first car

wrote the vendee a letter which is the vendee's Ex-

hibit No. 3, appearing on Tr. SI, and which letter is in

terms following:

Seattle, Washington,

November 12th, 1919.

Commercial Sash & Door Co.,

Pittsburg, Pa.

Gentlemen

:

We have your order No. C-2804 under the date of

November 5th covering a car of finish to be shipped

in January. We do not know whether you under-

stand the arrangements that were made with Mr.

Rabe when he was here, or not. You evidently do
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not or you would not write your order as this one is

written.

The arrangements were that he was to take the

accumulation of 6 to 8'' Base of standard size that we

might have between now and the end of February, at

a specified price F. O. B. Seattle. We did not want

any orders for casing or mouldings, although we told

him we would load some of each of these items where

it was absolutely necessary and we understand you

are bound to have customers who will want a mixed

car now and then. We cannot load specified lengths

at the price quoted, but we propose to load strictly in

accordance with West Coast Lumber men's specifi-

cations and all of the patterns wdll have to be West

Coast standard sizes in order to come in under the

prices given your Mr. Rabe while here. On any

other than this specified price must be made.

We may accumulate one car between now and the

end of February and we may accumulate a dozen, in

either case the delivery to be considered satisfactory,

and the prices cancel themselves February 28th,

regardless of the number of cars.

Understand now that all we wish to sell is the

accumulation of 5/8x6 and 8 inch B. N. Base and will

accept a small portion of other item.s in a car of this

to make it easy for you to sell, but a car should at
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least contain two-thirds Base, either six or eight, or

both.

Very truly yours,

STETSON & POST LUMBER CO.

By B. F. Kehrer, Manager.

In that letter the vendor stated that they had the

order for the first car and that the vendee evidently

did not know the arrangement that was made with

Mr. Rabe or they would not have written the order

as this is written and that they never agreed to sell the

items mentioned in said Exhibit 5 and objected to the

length of the material as ordered in No. 1 and other

specifications, and that they might accumulate one

car or might accumulate a dozen cars within the time

mentioned in Exhibit 1, and wound up by saying:

"Understand now that all we wish to sell is the accumu-

lations of 5/8 X 6 and 8" B. N. Base and will accept a

small portion of other items in a car of this to make it

easy for you to sell, but a car should at least contain

two-thirds base, either six or eight or both."

Assuming, as the trial court held, that Exhibit No. 1

is not sufficiently definite to amount to a contract

between the parties even if signed by both, that it only

amounted to a proposition, and that as the trial court

held the vendor had a right to cancel that proposition

at any time before it was accepted this letter of Nov-

ember 12th would amount to a cancellation of that
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proposition by the vendor as construed by the vendee.

That, as before stated, was some thirteen days before

the second order. Hence, we say that even if the

proposition and first order is binding we were under

no obhgations to fill the second order because it had

been withdrawn prior to the time that the second

order was given. It is elementary law that a pro-

position may be withdrawn at any time before accept-

ed, and at most under that rule this letter was either

a withdrawal or an invitation for further discussion on

the question of the second car of lumber.

The argument and authorities cited under the second

assignment of error apply with equal force to this

assignment of errors and will not be repeated here.

The vendor surely after the writing of that letter

could not have enforced the acceptance of any lumber

shipped in pursuance of this arrangement after that

date without further agreement. If such is true, the

proposition then became unilateral and was there-

after without mutuality.

The verdict and judgment in this case against the

vendor is for damages on the three cars, no segregation,

and to be sustained the vendee must be found entitled

to recover damages on all three cars. Another

discrepancy between Exhibit 1 and Exhibit 5 is that

Exhibit 1 is at most an offer to sell B. N. Base, while

Exhibit 5 is an order for B. M., no base mentioned.
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IV.

The Court erred in admitting in evidence over

vendor's objection the Sash & Door Company's

Exhibit 6, dated December 3, 1919, it being an order

for the third car of lumber for which the Sash & Door

Company recovered damages, for the reason that said

Exhibit 6 is not an order for Kimber described in

Exhibit 1 and not even a partial acceptance of the

Lumber Company's so-called proposition to sell lumber

and contains an order for lumber of a different de-

scription and different quantity and quality from that

embodied in Exhibit 1.

In Exhibit No. 6, the order for the third car, the

first item is:

1000 ft. B. M. 1x4 S4S to Mx3i^ @45

In Exhibit 1 there is this description:

1x4 S4S Finish & Better Mixed Grain 43

In the order the price is 45. In Exhibit 1 the price is

43. In the order it was 1x4 S4S with the addition

"To ^x33^". In the proposition the word "Finish

& Better Mixed Grain" is used. That is omitted in the

order.

The second item in Exhibit 6 is:

2000 ft. B. M. 1x6 S4S to J^x53^ .@44

In the proposition it is:

1x6 S4S Finish & Better Mixed Grain 44
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The proposition does not agree to reduce it to

^x53^. The proposition is Finish & Better, Mixed

Grain. The order omits that.

The third item is:

1000 ft. B. M. 1x5 S4S to Mx4^ @47

The proposition is:

1x5 S4S Finish No. 2 & Better Mixed Grain 47

Substantially the same discrepancy between the

order and the proposition as in the foregoing items.

The fourth item is:

3000 ft. B. M. 1x8 S4S to ^x7^ @47

The proposition is:

1x8 S4S Finish No. 2 & Better Mixed Grain 47

The same discrepancy between the order and the

proposition existed in this item.

The fifth item is:

3000 ft. B. M. 1x10 S4S to Mx9M @47

The proposition is:

1x10 S4S Finish No. 2 & Better Mixed Grain 47.

The sixth item is

:

2000 ft. B. M. 1x12 S4S to ^xll^^ @48

The only 1x12 in the proposition reads:

1x12 No. 2 & Better Mixed Grain 48. In that prop-

osition it is not agreed that it should be reduced to

^xll}i- Neither was it agreed that it should be S4S.



57

That item is clearly not in accordance with the prop-

osition and contains 2000 feet B. M.

The next item in the order is:

2000 ft. B. M. 6/4x6 S2S @46

The only price quoted in the proposition at 46 that

resembles that item in this order is:

11^x6 SG B4S Finish No. 2 & Better Mixed Grain 46

There was no proposition to sell the 2000 feet

mentioned in that order. The proposition was for

SG D4S Finish and the order calls for a different kind

of lumber.

The next item is:

4000 ft. B. U. 6/4x5-8-10-12" S2S @48

In the proposition it is 13§x5-8-10 & 12 SG D4S

Finish No. 2 & Better Mixed Grain 48

We offered no lumber surfaced on two sides. The

order calls for lumber surfaced on two sides. Our

offer was for SG D4S Finish No. 2 & Better Mixed

Grain. The order does not comply with the pro-

position. Then it is stated with reference to the last

item: ''Equal proportions of each width", which is

not in the proposition.

In said Exhibit 6 the purchaser orders:

10000 ft. Lin. 3^x3 5/8 Crown Mo. No. 62 @45 M.

B. M. Count 1x4.
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In the proposition, Exhibit 1, it expressly states:

"Mouldings subject to our ability to get out at 40$^

per inch per 100 L. ft." In that item in addition to the

above, the order is for ^x3 5/8 Crown Moulding.

In the proposition it is 1x4 Crown Moulding, No. 2 &

Better Mixed Grain 45. The words in the order,

"M. B. M. and No. 62" are not in the proposition.

The tenth item in Exhibit 6 is:

6000 ft. Lin. Mx43^ Casg. No. 10 @45 M. B. M. Count

1x5.

In the proposition, in the fourth item, it is:

1x5 B. N. Casg. Stool & Apron 4/4 Stock 45

The B. N. preceeding casing is omitted from the

Order. Number 10 is added to the order, which is

not in the proposition. Stool and Apron 4/4, which

is in the proposition, is omitted from the order and

M. B. M. is added to the order which is not in the pro-

position.

The 11th item in the order is:

7000 ft. Lin. H^S}A Casing No. 10 M. B. M Count 1x4.

The fourth item in the proposition is:

1x4 B. N. Casing 5/4 stock add $2.C0

The $2.00 is not added in the order as required by

the proposition. The 5/4 stock is omitted in the

order. Number 10 is added to the order which is not

in the proposition. The ^x33^ is different from the
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1x4 in the proposition and M. B. is in the order which

is not in the proposition and B. N. which is in the

proposition is omitted from the order.

The 12th item in the order is:

25000 ft. Lin. 5/16x1 3/8 Lattice S4S @40^ per inch.

There seems to be no lattice of any kind in the

proposition. The only 40;^ per inch that appears in

Exhibit 1 is the following: ''Mouldings subject to our

abihty to get out at 40^ per inch per 100 feet". And

there was no proposition to sell any lumber at forty

cents per inch. It was qualified and conditional. There

is no lattice, there is no dimensions of 5/16 x 1 3/8, and

there is no S4S with reference to lattice or mouldings

or 40^ per inch in the proposition, and it will be

observed that there is the trifling item of 25000 feet

of this latter for which the Sash & Door Company

recovered damages.

The next, the 13th item, in the order is:

10,000 ft. Lin. MxlM Bed Mould No. 70 @40^ per

inch.

There seems to be no bed mould in the proposition.

Neither is there any %x\.}4. as dimensions for any

lumber in the proposition. There is no number 70

in Exhibit 1 which appears in Exhibit 6. There is no

40 cents per inch in Exhibit 1, excepting "Moulding

subject to our ability to get out at 40 cents per inch

per 100 feet", which is an endorsement on Exhibit 1.
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Clearly we were not liable for mouldings unless we

could get it out and there is no proof of that fact.

There is 10,000 feet in this last item, making a total

of items so far in this proposition that we were under

no obhgation to ship of 35,000 lineal feet.

The next item in Exhibit 6

:

10000 ft. Lin. H^IH Modoc. No. 74 @40^ per inch.

This item must be moulding and governed by the

language in Exhibit 1, "Subject to our ability to get

out". In Exhibit 1 there is no such dimension as

J^xlJ^. There is no such number as 74. There is no

price quoted in Exhibit one at 40 cents per inch,

except ''Mouldings subject to our ability to get out ixt

40{zf per inch per 100 lineal feet". There is 10,000 feet

of that item, making 45,000 hneal feet so far for which

the Sash & Door Comapny recovered damages that

he is clearly not entitled to recover.

The next item in Exhibit 6 is:

15000 ft. Lin. ^x^ Quarter Round No. 78 @40^

per inch.

We offered to sell by Exhibit 1 no quarter roimd.

We offered no lumber ^^X/^ or anywhere near those

dimensions. We offered no number 78, all of which is

embodied in the order. We offered nothing at forty

cents per inch except mouldings subject to our abihty

to get out at forty cents per inch per 100 lineal feet.

There is 15000 feet in this item for which the Sash &
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Door Company recovered damages, making a total

in this last order 60,000 lineal feet which is included

in this judgment as a part of the Sash & Door Com-

pany's damages. And the same is true of the 2000 B.

M. 6/4x6 S2S @46 and the 4000 feet B. M. 6/4x5-

8-10-12 S2S @48, there being no offer of any kind to

sell lumber S2S, and the 6000 feet mentioned in those

two items of board measure plus the 60,000 lineal

feet is a very substantial portion of Exhibit 6 in both

quantity and value.

In Exhibit 6 the Sash & Door Company included in

that order, "All No. 2 Clear and Better Fir, Mixed

Grain. Kiln Dried. Standard lengths. Soft, old

growth, yellow fir. Tie all bundles at each end with

strong unstained rope. Sketches attached."

We never proposed to sell any No. 2 Clear and Better

fir. Mixed Grain, nor standard lengths. No soft

old growth yellow fir. We never proposed to tie all

bundles at each end with strong unstained rope. We
never proposed to furnish the vendee any lumber

according to sketches that he might attach to his order.

Each item in said order is materially different from any

item embodied in Exhibit 1. The conditions added to

Exhibit 6 make it a new proposition which was never

accepted and the minds of the parties never met on an

agreement for the sale and purchase of the lumber

described in Exhibit No. 6. This seems to be so clear
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that it needs no further discussion, and then Number

6 was dehberately forwarded after the right to

make such an order was withdrawn by the Lumber

Company's letter of November 12th, Exhibit 3, Tr. 31.

The Sash & Door Company by their own action in

making these orders clearly showed that they were

not attempting to order lumber in accordance with the

proposition made by the Lumber Company.

It is also claimed by the Sash & Door Company that

the following endorsement on Exhibit 1 was placed

there by the Lumber Company as the specifications

for the first car:

5000 8" 5000 4"

5000 6'' 5000 Cr. Mild
15000 5"

(Testimony of Mr. Rabe, Tr. 27)

The writer is not able to say that Exhibit No. 2,

the order for the first car, complies with the agree-

ment of the parties as to the lumber that was to be

shipped in the first carload. (See Exhibit No. 2).

There was surely no concurrence of the minds of the

parties as shown by Exhibit 1, Exhibit No. 2, and Mr.

Rabe's testimony as above referred to.

Mr. Rabe testified that the first order, Exhibit 2,

should have added to the 36000 feet of casing and the

other item of 15000 feet of casing, a notation, ''Stool &

Apron 4/4 Stock 5/4 Stock add $2.00". Tr. 32.
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V.

The fifth assignment of error is that the Court erred

in submitting to the jury the question as to whether

or not the Sash & Door Company's Exhibit 1 was signed

by the Sash & Door Company and giving to the jury

the instruction shown in assignment of error number

five, (Tr. 97-8), for the reason that the exhibits and

copies of said contract were all produced in Court and

none signed by the purchaser and no foundation was

laid for parol evidence to vary the terms of that

written proposition.

By that instruction the Court tells the jury:

''If this memorandum was signed at the time by the

plaintiff, as the plaintiff testifies, then there was an

agreement of the minds between the parties and it had

effect for the purpose which I will disclose a little

later.

"Now, whether the plaintiff signed this or whether it

was issued by the defendant as a basis for future orders

is very vital in this case and upon that rests the right

of recovery, if a recovery is made."

We respectfully submit that there was no foundation

laid authorizing the introduction of any evidence to

show by parol that the Sash & Door Company signed

this proposition. But whether he signed the prop-

osition or not, whether he signed the memoranda'
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or not was a question of law for the court to pass upon

and not a question to be submitted to the jury.

The Court further tells the jury in that instruction:

"That in determing whether or not the Sash

& Door Company signed the contract they will take

into consideration all of the facts presented, the oral

testimony of the plaintiff on the stand where he said

positively that he did sign it, and the allegations of the

defense as to what was said with relation to making the

contract, and likewise the exhibits which are present

before you."

We submit that it was error to tell the jury to take

into consideration the oral testimony of the Sash &

Door Company on the question of it having signed that

contract.

He further tells the jury: "If there is anything

disclosed by the testimony to show, and you believe

that there is another copy of this copy—this original

—

he said he signed the original copy, this copy is spurious,

otherwise is false, and that the original is not produced

in this case and beheve that there is another original

and that that was signed, then, of course, it would have

a standing in court for that purpose".

There surely was nothing in the way of proof which

authorized the Court to submit to the jury the question

of whether there was another copy of this proposition,

or the question of whether one of these copies which
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was produced was spurious or false, or the question that

the original was not produced.

And again, that instruction is assigned as error

wherein it tells the jury in effect that if the Sash &

Door Company signed this contract they had a right

to recover. That surely is not true unless the Sash

& Door Company ordered lumber in accordance with

that contract, and we earnestly contend that neither of

these three orders are in accordance with the terms of the

contract; that there was not a single car ordered;

even if this proposition was signed by both parties,

that the Lumber Company was under no obligation

to supply. The reasons for this are given in the fore-

going assignment of error and they are numerous and

that instruction would seem to be erroneous and

prejudicial.

VI.

The Seventh assignment of error is that the C'ourt

erred in giving to the jury the following instruction:

"Now on the other hand, referring to Plaintiff's

Exhibit 1, if it was not signed and it was given to

plaintiff as a basis of prices upon which he could order

lumber up to the first of March, then, as the court

told 3'ou this morning, this memorandum could be

used for that purpose until it was recalled by the de-

fendant. When a concern issues a statement of prices

to be effective to a certain date and another gives an
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order for some of the material which is included in

that list of prices, or price list, within the time and

before the price list is recalled, the moment that tlie

order is issued and received the minds of the parties

met and there is a contract between the parties to

fill that particular order and both parties are then

bound. So that you are concerned in any event only

with three cars. And, you will determine from all of

the testimony in the case and the circumstances

detailed herein what the fact is as to the relation be-

tween the parties and this list of material and the prices

thereto. If you find that the memorandum of prices

was, whether signed or not, issued as a basis for orders

and to have effect and force imtil the first of INiarch,

then the defendant would be hable for the diimages

to plaintiff which it sustains, which would be the

difference betw^een the market price of the lumber,

—

between the prices agreed to be paid therefor and the

market price of the same lumber on the diiy that it

was contemplated by the parties that the lumber

should be shipped to the plaintiff".

The second sentence in that instruction announces

the doctrine that if the Lumber Company gave the

Sash & Door Company this list of prices and the Sash

& Door Company gives an order for material included

in the list of prices, the moment the order is issued and

received the minds of the parties met and there is a
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contract between the parties to fill that * particular

order and both parties are then bound.

We submit that simply submitting a hst of prices is

not a propositicn to sell. That under such circum-

stances an Older for some of the material included in

the price hst Avould not make it a binding contract to

extent of that material. The proposition has to be

accepted as a whole and not by selecting certain items;

that it does not become a binding contract under such

circumstances as soon as the order is received. Par-

ticularly is that true if the proposition is not definite

as to quantity and quality or the amount of each

item or ^^'ho shall sleet the items to be shipped under

those prices.

He tells the jury by that instruction, "That if the

memorandum of prices v.as issued as a basis for orders,

then the defendant would be liable for damages to

the plaintiff which it sustains, etc."

That surely is not the law. The Court told the

jur}' b}' that instruction that these three orders for

different cars was an acceptance of the Lumber Com-

pany's proposition. He told them in effect that the

Sash & Door Company had a right under this contract

to order any one or more cars up to eight within the

time mentioned and to put in that order any amount

of any two or more descriptions of lumber embraced

in Exhibit 1. He left to them by that paragraph of
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that instruction only the question of whether the

Lumber Company submitted this memorandum of

prices as a basis for orders by the Sash & Door Com-

pany. He determined himself that the orders com-

plied in all things v/ith Exhibit 1, and left to them only

the question of whether the memorandum of prices

was submitted as a basis for orders.

That instruction is clearly erroneous and prejudicial.

VII.

The eighth assignment of error is that the Court

erred in refusing to direct a verdict for the Lumber

Company or to take the case away from the jury as

requested by the Lumber Company and render judg-

ment for the Lumber Company, for the reasons stated

in the foregoing assignments of error and because there

was no proof sufficient to authorize a verdict for the

Sash & Door Company for any sum, and no evidence

sufficient to sustain said Judgment on said verdict.

This assignment presents the sam.e questions that

have heretofore been discussed and we respectfully

submit that the Sash & Door Company did not prove

that it signed Exhibit 1 and that the evidence on that

question is insufficient to support a finding or judgment

that Exhibit 1 was signed. This question was eliminat-

ed by the Trial Court when it submitted to the jury

only the right of the Sash & Door Companj^ to re-

cover for the three cars ordered. Ke thereby dis-
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posed of the question by in effect holding that there

was not sufficient proof that the Sash & Door Company

signed Exhibit 1, but held it to be a proposition that

would become binding for each car of lumber ordered.

Exhibit 1 by not enumerating the quantity of any

one of the items to be sold is within the statute of

frauds. It is not sufficiently definite and certain to

become a binding proposition. It gives no right to

the purchaser to name the number of cars that shall

be shipped or the amount of each item of lumber that

shall be embodied in each car. Such an election would

belong to the Lumber Company under this proposition.

Neither Exhibits two, five or six is an acceptance of

proposition Number one, nor a partial acceptance of

that proposition; that each and all of the items and

elements made said so-called orders a new proposition

;

neither of which was ever accepted by the Lumber

Company; that the letter, Exhibit No. 3, from the

Lumber Company, dated November 12th, cancelled

the proposition before any acceptance thereof and that

the judgment in this action is clearly erroneous and

should be reversed and ordered dismissed.

Respectfully submitted,

TUCKER HYLAND, & ELVIDGE,

Attorneys for Plaintiff in Error.

S. H. STEELE,
of Counsel.
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